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A / ORDER

Per Shamim Yahva, A. M..:

This appeal by the assessee is directed against order of the 1d. Commissioner of

Income Tax (Appeals)-24 dated 22.02.2017 and pertain to the assessment year 2012-

13.

2.

The grounds of appeal read as under:
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1. The learned CIT(A) erred in confirming the order of the Assessing
Officer.

2. The learned CIT(A) erred in confirming the disallowance u/s. 14A r.w.
rule 8D of Rs.2,77,153/- in the case of an assessee, who does not have any
business income.
3. Brief facts of the case are that the assessee is an individual having salary
income as director M/s. Sovereign Tradexport Pvt. Ltd. She has e-filed her return of
income for Assessment year 2012-13 on 30.11.2012 declaring total income of

Rs.20,17,240/-. The assessment was completed u/s. 143(3) of the 1. T. Act, 1961 on

27.03.2015 determining the total income Rs.22,94,390/-.

4. During the course of assessment proceedings, the Assessing Officer found that
the assessee had during the relevant financial year earned an amount of
Rs.1,34,065.50 as dividend income which was claimed as exempt u/s. 10(34). In the
balance sheet, the assessee had shown investments in shares and mutual funds to the
tune of Rs.69,32,869/-. Further, the assessee shown unsecured loans to the tune of
Rs.1,14,74,640/- and she had claimed in the P & L account interest paid of
Rs.12,42,000/-. Hence, the Assessing Officer considered that the provisions of section
14A r.w.r. 8D are applicable in her case and show caused as to why disallowance
should not be made. The explanation of the assessee was not acceptable to the
Assessing Officer and, accordingly, the disallowance u/s. 14A read with Rule 8D at
Rs.2,77,153/- was computed by the Assessing Officer and added to the income of the

aSSCSSCC.
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5. Upon the assessee’s appeal, the 1d. Commissioner of Income Tax (Appeals)
confirmed the Assessing Officer’s action by holding as under:

2.4 I have given my careful consideration to the submissions, perused the
material on record and duly considered the factual matrix of the case as also
the applicable legal position.

2.4.1  Ground No. 4(a) is against the action of the Id AO in disallowance u/s
14A rwr 8D amounting to Rs.2,77,153/-. The appellant had during the year
earned an exempt income of Rs.1,34,065/-. She had substantial borrowed funds
on which the interest expenditure has been claimed. The Id AO, being not
convinced with the appellant's explanations, considered that the issue is
squarely covered by the provisions of section 14A rwr 80. Accordingly, he
computed the disallowance at Rs.2,77,153/- and added to the appellant's
income.

2.4.1.1 During the appeal proceedings, the AR has objected to the addition
made invoking the provisions of section 14A. He argued that interest free funds
are available with the appellant and are more than the investment made in the
shares and securities and hence no disallowance u/s 14A rwr 8D was
warranted. The Id AR has also argued that total interest expenditure incurred
was less than the interest income earned during the year. The Id AR has thus '
tried to netting of the interest and shown at reduced figure of the expenditure
claimed in the accounts. He has further referred to the balances of the capital
account of the appellant for the year and the immediate preceding year and .
stated that the capital balance as on 31-03-2012. exceeded the investment made
in the shares and securities. The Id AR has relied on several case laws in
support of their claim.

2.4.1.2 The contention of the appellant cannot be accepted. From the
submissions made and it is noticed that the appellant shown to have the
following on asset side

Fixed-assets Rs.90,39,944/-
Current assets Rs.1,70,99,963/-
Investments Rs.70,00,743/-

2.4.1.3 The aggregate total of the assets of the appellant as on 31-03-2012
was Rs. 3.31.40650/- which is more than the capita! .balance of Rs 2.09 crores
The above said current investment includes 'advance' of Rs.1,30,83,499/- to
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M/s. Sovereign Tradexport. It goes to explain that the capital balance was
insufficient to make investments and the appellant must have utilised the
borrowed funds also for the purpose of making investment in shares and
securities. Hence it cannot-be ruled out that interest bearing funds were not
routed for making investment wherefrom the exempt income was earned. It is
also important to observe that part of interest cost that was charged to the
revenue account must be attributable proportionately to the investment made /in
shares on which the exempt income was earned. Taking into
consideration the facts of the case as narrated above, I am of the considered
view that the provisions of sec.14A r.w. Rule 8D are clearly applicable in
appellant's case in view of the decision of Hon'ble jurisdictional High Court in
the case of Godrej & Boyce Mfg. Co. 328 ITR 81 since the assessment year
pertains to A.Y. 2012-13 and the 1d AO has rightly invoked the provisions of
section 14A rwr 8D. I do not find any reason to delete the same, therefoie.
uphold the addition made by the AO and hence this ground raised by the
appellant is dismissed.

6. Against above order assessee is in appeal before the ITAT.

7. I have heard both the counsel and perused the records. Learned counsel of the
assessee submitted that the assessee had sufficient interest-free own funds, which was
utilized for making the investments. In this regard, it was submitted that the decision
of Hon’ble Bombay High Court in the case of HDFC Ltd. duly covers the issue in

favour of the assessee.

8. Upon careful consideration and hearing both the ld. Counsel, I find that the
assessee has duly submitted the decision of Hon’ble Bombay High Court in the case
of HDFC Ltd. (132 DTR 89) before the 1d. Commissioner of Income Tax (Appeals).

The said decision has duly considered the decision of Godrej & Boyce Mfg. Co. Ltd.
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v. Dy. CIT [2010] 328 ITR 81 (Bom). However despite the same, the Id.

Commissioner of Income Tax (Appeals) has decided the issue against the assessee.

9. I find that the said decision was rendered after duly considering the decision of
Godrej & Boyce Mfg. Co. Ltd (supra). In such circumstances, it was incumbent upon
the Id. Commissioner of Income Tax (Appeals) to decide the issue in accordance with

the ratio emanating from the decision of the case of HDFC Ltd. (supra)

10. Hence, if the assessee has sufficient interest-free funds, no disallowance on
account of interest for investment in tax-free investments is permissible. Hence, I
remit the issue to the file of 1d. Commissioner of Income Tax (Appeals). The 1d.
Commissioner of Income Tax (Appeals) is directed to consider the issue in
accordance with the decision of Hon’ble Bombay High Court in the case of HDFC
Ltd. (supra). Needless to add, the assessee should be granted adequate opportunity of

being heard.

11. In the result, this appeal by the assessee stands allowed for statistical purposes.

Order pronounced in the open court on 01.01.2018

Sd/-
(Shamim Yahya)

oIEGT &&T / Accountant Member
HIS Mumbai; fé=Ti® Dated :01.01.2018
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